CHAPTER 8§ V
THE NEW NATION, 1786-1800

8-1 The Secretary of State and the Secretary of the
Treasury Battle about the Constitution, 1791

Political and personal enemies, Thomas Jefferson and Alexander Hamilton were oflen at odds, both
philosophicallly and on a more practical plane. Hamilton favored the formation of a national bank, and

Jefferson opposed it. Both men claimed constitutional grounds as the foundation of their arguments. Jefferson

Javored a more literal interpretation of the constitution, while Homilton argued for a broader reading of implied

powers. The following excerpls outline some of their respective arguments. SOURCE: Melvin J. Wrofsky, ed.,
Documents of American Constitutional and Legal History (Philadelphia: Temple Universily Press, 1989).

Thomas Jefferson

I considet the foundation of the Constitution as laid on this ground that ‘all powets not delegated
‘to the U.S. by the Constitution, not prohibited by it to the states, are teserved to the states or to
the people.” To take a single step beyond the houndaties thus specially drawn around the powets
of Congtess, is to take possession of a boundless field of powet, no longer susceptible of any

 definition. . . :
The incotporation of a baik, and other powets assumed by this bill have not, in my

opinion, been delegated to the U.S. by the Constitution.

I Theyare not among the powers specially enumerated, for these are

. A power 0 lay taxes for the putpose of paying the debts of the ULS. But no debt is paid by this bill, nor
any dax faid, Were it a bill 1o vaise mongy, #'s origination in the Senate wonld condemn it by the

constitution,

2. % borrow mongy.” But this bill neither borrows mongy, nor ensares the borrowing 7. The proprietors of the
bank will be just as free as any other money holders, to lend or not io lend their mongy 1o the public. The
operation proposed in the bill, first to lend them two millons, and then borrow them back again, cannot
change the nature of the latter act, which will still be a payment, and not a loan, call it by what name you

please.

3. o regulate commerve with Joreign nations, and among the states, and with the Indian tribes.” To erect a bank,

and to regulats commerve, are very different acls. He who erecls a bank creates a swbject of commierce in is
bills: 50 does he who makes a bushel of wheat, or digs @ dollar ont of the mines. Yei neither of these persons
reguiates commerce thereby. "To erect a thing which may be bought and sold, is not to prescribe ragulations for
buying and selling. Besides; if this was an exercise of the power of regulating commerve, f would be void, as
exctending as much b the intetnal commetve of every state, as to s excternal, For the power given fo Congress
by the Constitution, does not extend o the internal regulation of the commerve of a state (Kbt is 1o 53y of the
commerce between citizen and citixen) which remains exclusively with its own legislature; but fo its external

commetve anly, that is 1o say, its commierce with another state, or with foreign nations or with the
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the bill does not propose the measure 45 4 Seglation of srade,” bitt as produetive
b

Indian tribes. Accordingly
of considerabls dvantage 1o 4rade. ,

Still Jess ate these pOWEES covered by any othet of the special coumetations.

1. Nor are they within either of the general phrases, which are the 10 following,

4. To lay faxes 10 provide for the general welfart of the US.’ that is {0 :—qy o Jay taxes fot the purpose af

roviding for the general welfare”. For the laying of 1axes is the power = ud the general welfare the purpose

o which the power 18 10 be excercised. They a1¢ not to lay 1axes ad Kbitnm for 20y putpose they

please; b only to pay the debts o provide for the wetfate of the Union. In fike  manter they
are nof 1o do aft ing they please 1o provide jor the generd) welfare, but only to lay taxes Sfor that

pm]bo.fe. ver

2 The secont general phrase is ‘o make all laws necessary and proper for carrying into execution the
cumerated powers’ Bt they can ail be sarried into execHiion without a bank. A Gank therefore is 1ot

necessaty, and consequently not autborised by tHiS phrase...
I st be added however, 1hat unless the President’s mind 01 8 yiew of every Whing swhich is wrged Jor

and against 1his bill, is tolerably clear that it 55 anasthorised by 1he consiitution, f the pro and the-con bang

o cuen as 10 balanee bis fudgment; 8 just respest Sfor the wisdorn of the legislainre wonld natwrally decide the
1 ] ambition, or

balanee in fovour of their opimion. It &5 chigfly for cases where they are dearly iiskd by #1707
interest, that 1he constitution has placed a check in the neganive of the President.

£

Alexandet Hamilton

The Secretary of the Treasuty having perused with a’cteﬁtion the papers containing the opinions
in f the bill for

of the Sectetary of State and the Attorﬂey-Geneta], concetning the constitutionality ©

establishing 2 national bank, proceeds, acpotding to the orglex of the President, 10 submit the

reasons which have induced him to entertain 2 different opinion-: - '
Tn entering upon the argutment, it ought to be prcmised that the objections of the Secrefaty .
i thotity of the United

of State and the Attomey—Geneml are founded on 2 genetal depial of t}lc au

States to erect corpomﬁons. The lattet, indeed, exptessly admits, that if thete be anything in the

bill which is not warranted by the Constitation, it is the clause of incorpotation.
Now it appeats to the Sectetaty of the Treasury that this generdl principle 15 inberent in the very
d

definition of government, and essential to €veLy step ©
United States, namely: That evety powet vested in 2 goverament is in 1 6
includes, by foree of the ferm, 2 tight t© employ all the mieans requisite and faitly applicable t0 the

attainment of the ends of such powet, and which are not prccluded by restrictions and exceptions

specified in the Constitutiont, 0% aot jmmoral, ot 0ot contraty to the essential ends of politic

society-

This principle, 10 its application to goverptnent in genetal, would be admitted as a8 axiomm;
and it will be incambent upon those who may incline to deny it, to prove 2 distinction, and to
show that a tole which, in the general syste of things, is essential to the pfcesefvatlon of the

social ordet, is inapplicable to the United States. .
The circumstance that the powets Of soveteignty are in this countty divided between the
National and State povernments, Qoes not afford the distinction required. It does not follow from
this, that each of the portion of powers delegated to the one ot tO the othet, is nof sovereign. with

regard to its proper objects. 1t will only follow from if, that cach has soveteign powet a8 tO certain Hhings

ang ot as to wopher things” To deny that the Goverment of the Ugited States has sovereigh
3 1 jts powet does not extend to all cases,

their powet does not extend to every c¢ase The tenth sectionl
Constitution exhibits 2 long list of very important things which they
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United States would furnish the singular spectacle of a palitical society without sovereignty, or of a
people governed, without governmens. ’

If it would be necessaty to bring proof to 4 proposition so cleat, as that which affitms that -
the powers of the Federal Governiment, a3 to #s objects, were soveteign, thete is a clause of its
Constitution which would be decisive. It is that which declares that the Constitution, and the
laws of the United States made in pussuance of it, and all treaties made, or which shall be made,
under theit authotity, shall be the supreme Jaw of the land. ‘The power which can create the supreme
low of he land in any case, is doubtless sovereign as to such case. _

This general and indisputable principle puts at once an end to the abstrast question, whether

‘the United States have power to etect a cotpotation; that is to say, to give a kegal ot artificial capacity

to one or mote persons, distinct from the watural. For it is unquestionably incident to sovereign
power to etect corporations, and consequently to #hat of the United States, in relation to the objects
intrusted to the management of the government. The difference is this: where the authotity of
the government is general, it can create corpotations in il cases; where it is confined to cettain
btanches of legislation, it can cteate corporations ony in those cases.. ..

..A hope is entettained that it has, by this time, been made to appeat, to the satisfaction of
the President, that a bank has 2 natural relation to thé powet of collecting taxes—to that of
tegulating trade—to that of providing for the common defence—-and that, as the bill undet
considetation contemplates the government in the light in of a joint proptietot of the stock of
the bank, it brings the case within the ptovision of the clause of the Constitution which
immediately respects the propetty of the United States. :

Undet a conviction that such a relation subsists, the Sectetary of the Treasuty, with all
defetence, conceives that it will result as a necessaty consequence from the position, that all the
specified powers of govetnment are soveteign, as to the proper objects; that the incorporation of
a bank is a constitutional measute; and that the objections taken to the bill, in this respect, are ill-

founded. )

1. What constitutional issues are at stake in this essay? What are Hamilton and Jefferson
atguing about? What is Jefferson’s central argument? What is Hamilton’s rebuttalp

2

2. Why would a central federal bank have been needed at the time? Why was it necessary and
desirable? What would the arguments against its existence be?
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